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30.11.2017 Ne 48 |30.11.2017 0f 30.11.2017 No.48‘On judicial practice in cases of
No.48 fraud, embezzlement and misappropriation
MOCTAHOBJIE- ruling of the nocranossenue [Lienyma Bepxosuoro Cyza PO or
nue [Lrernyma Plenum of the 19.12.2017 Ne 51 «O mpaxTrKe MpUMEHEHHST 3aKO-
Bepxosroro Supreme Court | HoZaTENBCTBA ITPU PACCMOTPEHHHU YTOJOBHBIX JIEJT B
Cyna PO or of the RF of cyzie iepBoil uHcTaHuu (06U TOPSAZIOK CYIO0IPO-
19.12.2017 Ne 51 | 19.12.2017 MU3BOJICTBA)>
No.51 ruling of the Plenum of the Supreme Court of the
RF of 19.12.2017 No.51 ‘On the practice of the
application by the courts of the legislation when
examining criminal cases in the court of first instance
(general judicial procedure)”
MTOCTAHOBJIE- ruling of the niocranoBienne [lrenyma Bepxosuoro Cyna ot
une [lreryma Plenum of the  [26.12.2017 Ne 57 «O HeKOTOPBIX BOIIPOCAX NIPUMEHE-
BepxosHoro Supreme Court | HIsI 3aKOHOZIATENBCTBA, PETYJIHPYIONIETO HCIIOIB30-
Cyna PO or of the RF of BaHWe JIOKYMEHTOB B 2JIEKTPOHHOM BU/IE B JIESITENb-
26.12.2017 Ne 57 | 26.12.2017 HOCTH CY/I0B OOIIEiH I0PUCANKITN U apOUTPaKHBIX
No.57 CY/0B»
ruling of the Plenum of the Supreme Court of the
RF of 26.12.2017 No. 57 ‘On certain aspects of the
application of the legislation regulating the use of
documents in electronic form in the activity of courts
of general jurisdiction and arbitration courts’
MOCTaHOBJIe- ruling of the nocranossenue [linenyma Bepxosruoro Cyna PO or
nue [lnerayma Plenum of the 26.11.2019 Ne 48 «O mpaxkTike IpUMeHEHUs CyIaMu
BepxosHoro Supreme Court | 3akoHOKaTENHCTBA 06 OTBETCTBEHHOCTH 32 HAJIOTOBBIE
Cyna PO ot of the RF of MIPECTYIIJICHUST>
26.11.2019 Ne 48 | 26.11.2019 ruling of the Plenum of the Supreme Court of the
No.48 RF of 26.11.2019 No. 48 ‘On the practice of the

application by the courts of the legislation on liability
for tax crimes’
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[OCTAHOBJIE- ruling of the nocranossenne [Lienyma Bepxosroro Cyza PO or
nue I[lnenyma Plenum of the 13.10.2020 Ne 23 «O mpakTuke pacCMOTpEHUS CyIa-
Bepxosroro Supreme Court | M# rpaskIaHCKOTO UCKA 110 YTOJTOBHOMY JIEJIY»
Cyna PO or of the RF of ruling of the Plenum of the Supreme Court of the
13.10.2020 13.10.2020 RF of 13.10.2020 No. 23 ‘On the practice of the
Ne 23, mocranos- | No. 23 examination by the courts of a civil claim relating to a
JieHue criminal case’
CK PO FCRF Cewmeiinbiii kogieke Poccuiickoit Deneparun
The Family Code of the Russian Federation
TKPD® LCRF Tpynosoii koneke Poccuiickoit Depepariun
The Labour Code of the Russian Federation
YUK PO CLECRF YronoBHo-ucOTHUTENBHBIN KO/eke Poccutickoit
Depnepanyn
The Criminal Law Enforcement Code of the Russian
Federation
YKPD The Criminal YrosoBubiii kozeke Poccuiickoit Deeparyn
Code of the The Criminal Code of the Russian Federation
Russian
Federation
YIIK PO The Criminal YronoBHO-TIpoTIeccyanbHbIH Kogeke Poccuiickoit
Procedure Code | Deaepaiinu
of the Russian | The Criminal Procedure Code of the Russian
Federation Federation
dCO FES DerepaibHblii CTAaHAAPT OIEHKU
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THE BRINGING OF A CRIMINAL CASE AS AN INVITATION
TO THE REGULATING OF A CIVIL LAW DISPUTE, OR:
WELCOME TO HELL (IN LIEU OF A PREFACE)

Topics associated with criminal law and criminal procedure law are increasingly
starting to attract the attention of those who are far removed from them — civil
law scholars and those engaged in civil trials.

This is because, in accordance with a long-standing trend in Russian law, news
about criminal law prevails', while the bringing of criminal cases is, with increasing
frequency, becoming a way of resolving corporate and other commercial disputes.

The 2020 Report by the Business Rights Commissioner? states that despite
the measures taken, including the amendments made to the criminal procedure
legislation and the clarifications of the Supreme Court of the RF, business is not
protected from the bringing of criminal proceedings that are without merit.

The primary corpus delicti used for the bringing of criminal cases in relation to
entrepreneurs remains fraud, as a result, inter alia, of the moving of civil disputes
over to the criminal procedure courts. The Report identifies this as Problem No 1.

The respondents cite conflicts with another entrepreneur, and the personal
interests of the staff of law enforcement agencies and other agencies of executive
power, as the reason for the bringing of most criminal cases.

I. Kirkora, Chief Counsel of the All-Russia Public Organisation ‘Delovaya
Rossiya’, notes that ‘the criminal law pressure on a business in modern conditions
is very strong, and 70 % of entrepreneurs’ appeals to the public organisation are
related to Article 159 of the Criminal Code of the RE. However, the number of
criminal cases filed significantly exceeds the number of criminal cases brought
to court, and this indirectly confirms the pressure on entrepreneurs from the
Government authorities. And even if a criminal case is not brought to court, its
adverse effect for a business may become fatal. Moreover, it is not uncommon for
the law enforcement agencies to put pressure on a company’s staff, threatening to
bring a criminal case against them as accomplices and members of an ‘organized
crime group’®.

A.P. Sergeev notes that the practice in the application of the law established in
recent years attests to the fact that the law enforcement agencies are increasingly
using criminal law mechanisms in the resolving of corporate disputes, and imposing
protection rackets on businesses when seizing them as part of raids. In particular,
criminal cases are being brought in relation to far-fetched property crimes,

! Heanos A. A. Xponuka nukupyiomuiero 6ombapanposunka // 3akon. 2019. Ne 7. C. 82—
91.

2 http://doklad. ombudsmanbiz.ru/doklad_2020.html.

3 Kondpamvesa H. TIpaBo KaMEHHOTO BEKa: IOPHCTHI 1 YNHOBHUKK — PO YTOJOBHOE Mpe-
cnenoBatue 6usnecmeHos // https://pravo.ru/story/view/129881.
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business activities are being completely paralyzed by unreasonably wide injunctive
remedies, heads of businesses are being dismissed without any legal grounds, etc.
At the same time, the investigation and criminal justice bodies, whether they like
it or not, are having to turn to the civil law provisions, i.e. to a field about which
they usually either have no clue, or have a distorted understanding. Sometimes,
in situations where the law enforcement agencies or the court, with or without
meaning to, are involved in the resolving of a corporate conflict that has moved
over to the realm of criminal law, the civil law provisions in the charge sheet and
sentencing are distorted quite deliberately, thus undermining any confidence in
the Russian justice system'.

According to another study, the issue of involving the pre-trial investigation
bodies in the resolving of civil law disputes between businesses remains problematic.
In such cases, it is sometimes quite difficult to draw the line between an act of criminal
fraud and a breach of contractual relations that does not amount to a crime?.

I.S. Shitkina draws attention to the extremely alarming connection between
civil cases related to holding the actual controller of property accountable for it,
and the bringing of criminal proceedings, noting that given the broader ways of
obtaining evidence in a criminal trial, there is a risk that criminal proceedings
will be brought against the actual controller for the purpose of ensuring that
evidence of their actual control is provided when they are brought to account for
the property in corporate disputes®.

B.Ya. Gavrilov is of the opinion that the main reason for the bringing of ‘made-
to-order’ criminal cases is that individual investigators and heads of the pre-trial
investigation bodies are ruled by the intelligence-gathering services, various
commercial structures’ representatives, individual officials who often lobby on
behalf of someone’s interests, by bringing criminal cases in relation to facts that
give rise to civil law relations, and that ought to be resolved on the basis of the
arbitration or civil law standards. And in many instances — and this is no secret —
the bringing of criminal cases is initiated by representatives of the Government
authorities, and heads of the pre-trial investigation bodies, ‘tacitly’ siding with
them, and using procedural measures to ensure that their investigation goes in the
‘right’ direction®.

Another study states: ‘So-called “made-to-order” criminal cases have now
become the talk of the town. They are brought (or dropped) on the “orders” of
political, oligarchic, or simply criminal groups. They are used as an independent
and, perhaps, the most effective method in dirty pre-election technologies, a method
of redistributing property, dividing spheres of influence, sales markets, etc.’®

! Cepeees A.I1. O6 onmmbGOYHOM TIOHUMAHUN IPAKAAHCKO-TIPABOBBIX HOPM B YTOJOBHOM
cynorpousBozictBe // 3akon. 2020. Ne 1. C. 139—-148.

2 [Toxonoea O. M. Mepbi nipeceuenust: npo6sembl 1 tenperimn (2019-2022 rozer) // Poc-
cutickuii ciaenosaresn. 2020. Ne 6. C. 26-31.

3 MTumxuna U. C. OTBETCTBEHHOCTDH (DAKTUYECKH KOHTPOJUPYIOIIUX JIUIL B KOPIIOPATUB-
nom mipaBe // 3akon. 2018. Ne 7. C. 114—133.

4 [aspunos b.A. CoBpeMenHast yrojosHas noautnka Poccum: nndpst n daxrsl. M.: Bei-
6u, ITpocnext, 2008.

5 lapmaes 0. I1. TIpectyiuienus, coBepiiaeMblie HeloOPOCOBECTHBIMU aiBOKaTaMK B ce-
pe YroJIOBHOTO CY/IOITPOU3BO/ICTBA: KOMMEHTAPHI 3aKOHOJATEIbCTBA U TPABOIIPUMEHUTEb-
nag npakruka // CIIC KoncynsrantIlmoc. 2002.
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Incidentally, the bringing of criminal cases is used as a method of exerting
pressure not only on business, but also on persons engaged in social activities.

N.A. Kolokolov notes that in practice, there are cases when the pre-
investigation check in relation to the persons specified in part 1 of Article 447 of
the Criminal Procedure Code (CPC) of the RF commences on the basis of made-up
or even illegal grounds, and this practice, and the making of a submission by the
prosecutor pursuant to Article 448 of the CPC is nothing short of the exerting of
pressure on a public figure'.

According to researchers, there is an obvious increase in the number of so-called
‘made-to-order’ cases (where the customers are both the law enforcement agencies
and subjects of entrepreneurial activity), and a huge increase in the number of
politically motivated criminal prosecutions?

It is noted that ‘despite the obvious incompetence of the criminal justice
system, “made-to-order” cases will easily lead to the result required by the
customer. Or, conversely, they will “cover up” any case. [...] The notorious Article
151 of the CPC of the RF enables any security agency to make commercial or
political “locking up” orders. If there is no corresponding article in the CPC of
the RF, a suitable norm will be found in the Law on the Police. If that law fails,
there is another one — the Law on Investigative Activities. But they will take
you by surprise, conduct an “inspection of the premises”, seize all the documents,
just in case. And then the unit that has identified the “crimes” pulls a rabbit
out of the hat known as the Criminal Code (CC). It might be “fraud”, “illegal
business operations”, “evasion from paying taxes”. “Negligence” or “abuse” will
do for anyone’?.

According to N.V. Ivantsova, the legislator routinely fails to keep pace with
rapidly changing social relations that need legal regulation. For example, the
Federal Law of 19.12.2016 No.436-FL made amendments to Article 299 of the
CC of the RF aimed at protecting, primarily, entrepreneurs, as well as other
citizens, from the so-called ‘made-to-order’ criminal cases. ‘The problem was
caused not only by cases brought on made-up grounds against specific persons
but also by cases brought on the basis of crimes that were allegedly committed.
Such cases allowed them to carry out inspections in commercial firms for months,
thereby suspending the economic activities of the enterprises, organisations and
individual entrepreneurs brought within the orbit of criminal justice. And this
was a real cash cow for “bent coppers”, enabling them to fill up their wallets.
Unfortunately, it is impossible to accurately estimate how many jobs were lost,
economic ties curtailed, and human destinies ruined as a result of such intelligence

4

and investigative activities’”.

! CyzebHoe TIpOM3BOICTBO B YroJioBHOM Tipoitecce Poccuiickoit Deneparyu: mpakTuyie-
cKoe 1ocobwe 1o PUMEHEHNI0 YTOJIOBHO-TIpolieccyanbHoro Kogekca Poccuiickoii Demepa-
mn / C. A. Bopoxnos, B. A. [lasbios, B. B. [lopomkos u ap.; nog o6m1. pea. A. . Kapnosa.
M.: IOpaiit, 2008. Aprop 1. 10 — Kosokosios H. A.

2 Kondpawes A.A. TIpobyeMbl peaju3saiyui MPUHITHIA He3aBUCUMOCTH cyzaeil B Pocenn:
OT TEOPUHU K TIPaBONPUMEHUTEIbHOI IpaKTHKe // AKTyabHble IPOOJAEMbl POCCUIICKOTO Mpa-
Ba. 2015. Ne 8. C. 181-187.

3 Komun B. Kyna nozyer Betep niepemen? // IK-10puct. 2011. Ne 20. C. 1, 6.

4 Heanyosa H.B. Ot 3akoHozpatesibubix HoBesT 2016 I. K HOBOM peflakiini YToJI0BHOTO
komekca PD // 3akomnmocts. 2017. Ne 5. C. 44—47.
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