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CnMCOK COKpaieHmi

Mexcoynapoousie u HayuoHarbHble OpeaHU3AUUU,

eocydapcmeenHble 0peaHbl

AMepurKaHcKas apouTtpaxkHas accoruanus (CIIA)

MexayHapoIHbIii apOUTpaXKHbI cyd npu  Mexiy-
HapoaHO# Toprosoii manare (Ppanmwmst, [Mapuxk)
Bricimii Apoutpaxkusiii Cyn Poccuiickoit @enepaiimn
BcemupHast opraHuzanusi WHTEIEKTYaJlbHOM COO-
CTBEHHOCTH

Bepxosnsiii Cyn Poccuiickoit deneparuu
BHelHeToproBasi apouTpakHasi Komuccus rnpu Toprobo-
nipombitiuieHHo ntasiate CCCP

BcemupHast ToproBasi opranuszauusi (XKenesa, IlIBeii-
Hapus)

EBpornetickuii coro3

TOHKOHTCKMIT MeXXTyHAapOIHBIN apOUTPaXKHBIN IIEHTP
(HKIAC)

JloHmoHckuMi MexXTyHapOIHbIN TpeTeiickuii cyn (Bennko-

OpuTaHUs)

MHOrocTopoHHee areHTCTBO MO TapaHTHUsIM WHBECTH-
uwmit (Bammarron, CILIA)

Mopckast apouTpaxkHasi Komuccusi mpu ToproBo-Tipo-
MbllIeHHOM majaTe Poccuiickoit denepannun
MuHucTepcTBO LUGPOBOTO pa3BUTHSL, CBSI3U U MacCO-
BbIX KOMMyHUKanuii Poccuiickoit @eneparimn
MexnyHapoaHblii KOMMEPUYECKUI apOUTpaXkKHbIN Cy[I
nipu ToproBo-nipombInieHHoM ntaiate Poccuiickoit De-

nepanun

MexnyHapoaHas Toprosas najata (®panmus, [Tapuk)
MexnyHapoaHbIi BATIOTHBIN (GOHI

Me:xnyHapOIHBII LIEHTP T10 YPETYJIMPOBAHUIO MHBECTH-
LIMOHHBIX criopoB (Baimmnrron, CIIA)

OpraHu3zanus 5KOHOMIYECKOTO COTPYIHNYECTBA U pa3-
BUTHS

IMocrosinHast manara Tpereiickoro cyaa (Iaara, Hunep-

JIaH[IbI)

DenepanbHast cirykba 110 Han3opy B cdepe CBsi3u, uHOOP-
MAaLIMOHHBIX TEXHOJIOTUI M MACCOBBIX KOMMYHUKAIIMI
DenepanbHas ciryk0a 1Mo MHTEJIEKTYaJIbHO COOCTBEH-
HOCTHU
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Cnucok coxkpaujeruil

Cmokeoabmexuii
apoumpasic

TIIII PO (CCCP)
YHHJIPYA

DAC BBO

DAC BCO

DAC MO

DAC 110

DAC C30

DAC CKO

DAC YO
DAC IO

DATO

OCh PO
DCTIK

1[5 PO
TOHCHTPAT
TOHKTAL]

G20

ApOuTpakHbIii THCTUTYT TOproBoii manaTel ropona CToK-
roJbMa

ToproBo-mpomblliuieHHast Ttanara Poccuiickoit ®eje-
pauuu (CCCP)

MeknyHapoIHBI MHCTUTYT IO YHU(DUKAITIY YaCTHOTO
npasa (Mrtanus, Pum)

DdenepanbHblii  apouTpaxkHbiii cyn  Bosro-Bsrckoro
OKpyra

DenepanbHblii apoUTpaxHbIii cyn Bocrouno-Cubup-
CKOTO OKpyTa

DenepanbHblii  apOUTpaXkHBIE cynl MOCKOBCKOTO
OKpyTa

DenepanbHblii  apouTpaxkHbiii  cyn  [ToBoJKCKOTO
OoKpyTa

Ddenepanbhblii apouTpaxkHbiii cyn CeBepo-3amagHoro
oKpyra

DenepanbHblit apouTpaxusiii cyn CeBepo-Kaskascko-
ro oKpyra

DenepanbHblii apOUTPaKHBIN CYI YpaabCKOro OKpyra
DenepanpHblii  apouTpaxHbeiii  cyn  LlenTpanbHOro
OKpyra

Ipynma pazpaboTky (puHAHCOBBIX MEP OOPHOBI C OTMBbI-
BaHUEM JICHET

DenepanbHas ciryxk6a 6e3omacHoctn Poccuiickoit de-
Jepalun

DenepanbHast ciryxk06a 1Mo TEXHUYECKOMY U 9KCITOPTHO-
MY KOHTPOJTIO

Hentpanbubiit 6aHk Poccuiickoit @enepanuu (bank
Poccun)

Komuccus OOH 1o npaBy MeXayHapOaHOI TOProBiu
(Bena, ABcTpusi)

Konpepenuus OOH o Toprosie u pa3sutuio (XKeHe-
Ba, LlIBeiiiapus)

cTpaHbl «bosnbioii ABagaTK»

Hopmamuenvie akmot u mesucoyHapooHbie 00Ky MeHMbl

AIIK PO

bproccean 1

bprocceanv 1

(nepecmompenmbtit)

— ApOuTpaxHBbIii TpolieccyanbHbIil Koaeke Poccuiickoit

Deneparuu

Pernament (EC) Ne 44/2001 o ropucankium, Ipu3HaHUN
U TIPUHYAUTEIbHOM WCIIOJTHEHUU PEIIeHMI 10 Tpax-
JMAHCKUM 1 ToproBbiM AenaM 2000 .

Permament (EC) Ne 1215/2012 o ropucaukuuu, mpu-
3HAHUM ¥ TIPUHYAUTEIBHOM MCTIOTHEHUN PEIIeHU TT0
rpaxk/IaHCKMM W TOPTOBBIM JiejiaM (B HOBOI pefaKiluun)
2012t
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bBproccean I1 — Permament (EC) Ne 2201/2003 o ropucaukimm, mpu3Ha-
HUU U MIPUHYAUTEHOM UCTIOJTHEHUM PELIeHUH 110 ce-
MeitHbIM nenam 2005

Bapwasckasn — BapmaBckast KoHBeHIIUS 15T YHU(DUKAIINY HEKOTOPBIX

KOHGeHuust MpaBWJI, KACAIOIIMXCS MEKIYHAPOIHBIX BO3IYILIHBIX TIepe-
BO30K, 1929 1. (B pen. [TpoTokona 1955 1)

Benckas kongenyus — Konsenuus OOH o moroBopax MeXXIyHapOTHOUM KyTi-
JIM-TIpoaaxu ToBapos 1980 .

BK P®D — BosoymHslii Kogeke Poccuiickoii Denepann

IATT — [eHepanbHOE corTaleHue o Toprosie v Tapudam 1994 1.

yyvie — [enHepanbHOe coralieHue Mo TOpropie ycayramu 1994 r.

laaecxue npaguaa — Dbproccenbckas KOHBEHLMSI 00 YHU(PUKALUU HEKOTO-
PBIX TIpaBWI 0 KOHOcameHTe 1924 1.

laaeckue npunyuner  — Taarckye MPUHUMIIBI O BEIOOpE TMpaBa, TPUMEHUMOTO K
MEXIyHapOJHbIM KOHTpakTam, 2015 1.

Taméypeckue npasura — Konsenumst OOH o Mopckoii mepeBo3ke Tpy30B 1978 .

ry — Tepmanckoe IpaxmaHckoe yloxXeHue

IK P®D — Ipaxmanckuii kogeke Poccuiickoit Deneparmu

I'lIK PO — IpaxnaHckuii TpoleccyaibHbIl Koaekc Poccuiickoit
denepanyn

ETK CIIIA — EauHooOpasHblit Toprosbiit Kogeke CLLIA

HHKOTEPMC — MexayHapoaHble MpaBuia TOJIKOBAHUS TOPTOBBIX TEP-
MUHOB

Kueeckoe coeaamenue

CornalieHue o OPAAKE pa3pClICHUsA CIIOPOB, CBA3aH-
HbIX C OCYIIECTBJICHUEM XO3SIMCTBEHHOU JIESTEIbHOCTH,

1992

Kuwunesckasn — Kousenuust CHI o mpaBoBoit OMOILM U TPABOBBIX OT-

KOHGeHuus HOIIEHUSIX 110 TPAXTAHCKUM, CEMEIHBIM 1 YTOJIOBHBIM
nenam 2002 .

KoAIl PO — Komekc 00 agMUHUCTPATUBHBIX IPaBOHAPYLICHUSIX
Poccuiickoit denepanymn

Koneenuus o Il/In — KoHBeHLMs 0 3amuTe nmpaB GU3MUECKUX JIUIL TPU aBTO-
MaTU3UPOBAHHON 00pabOTKEe MEePCOHATbHBIX JaHHBIX
1981t

KOTH®D — KoHBeHLMSI O MEXIYHApOAHBIX XKeJe3HOMOPOKHBIX
nepeBo3kax 1980 .

KTM PD — Komekc ToproBoro moperuiaBanus Poccuiickoit Dene-
pauuu

Munckas koneenyua — KonseHiius CHI' o mpaBoBoii moMollM UM MpPaBOBBIX

OTHOLIEHUSIX 110 TPaKIAHCKUM, CEMEMNHBIM U YIOJIOB-
HbIM j1ejaMm 1993 1.

Monpeaavckas — MoHpeanbcKast KOHBEHIIUS [UTsT YHUGMDUKAIIMA HEKOTO-

KOH6eHuus PBIX TIPaBUJI MEXIYHAPOTHBIX BO3MYIIHBIX MEPEBO30K
1999

HK PD — Hanorosbslii kogekc Poccuiickoii @Denepannm

Hbvio-Hopxcxas — Konsennusa OOH o npusHaHuM M TIPUBEIEHUU B UC-

KOHBEeHUUs MOJTHEHNE MHOCTPaHHBIX apOUTPaXkKHBIX pelieHuii 1958 .
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Ocnosot 1991 . -

Hapuxcckasn -
KOHGeHuus
Ilpasuaa laaza-Bucou

Ilpunyunet EJJIT —
Hpunuyunet TI'TT -

IIpunyunet YHHJ[PYA

Pum 1 —

Pum IT -

Pum ITT -

Pumckan koneenuus

Pommepoamckue
npaeuia

CK PD —
CMIC -

CcMIIC -
CII3K _
CHIIH -
TPHIIC —
VKT PO -

Yka3 Ilpesuoenma P®D —
Ne 79

Ykas Ilpesudenma PD —
Ne 81

OCHOBBI I'pakIaHCKOTO 3aKoHomaTebcTBa Coroza CCP
u pecniyonuk 1991 .

TTapmkckast KOHBEHIMSI 00 OXpaHe MPOMBIIUICHHOM
cobcrBeHHocTH 1883 T (B pen. 1967 )

bproccenbckass KOHBeHUMSI 00 yHUDUKAUUKU HEKOTO-
PBIX TIpaBUJI 0 KOHOcaMeHTe 1924 1., uameHeHHas [po-
TOKOJIOM 1968 .

TTpunuunsl EBponeiickoro 10roBOpHOTo npasa
TTpuHIMITBEI TPaHCHAIIMOHAIBLHOTO TPaXXAaHCKOTO TIPO-
necca (pen. 2004 r.)

TTpuHIUITBI MEXIyHAPOAHBIX KOMMEPUECKUX JOTOBO-
poB YHUPYA (pen. 2016 1)

Pernament (EC) Ne 593/2008 Epomeiickoro mapia-
MeHTa 1 CoBeTa o mpase, MPUMEHUMOM K JIOTOBOPHbBIM
obOs3areabecTBam, 2008 .

Pernament (EC) Ne 864/2007 o mpaBe, NpUMEHMMOM
K BHEIOTOBOPHBIM 00s13aTeibcTBaM, 2007 .

Pernament (EC) Ne 1259/2010 o mpaBe, MpUMEHUMOM
K pa3BolaM U IOPUCAUKIWN B OTHOIICHUN Pa3BOMIOB,
2010

KoHBeHI1s 0 MpaBe, TPUMEHUMOM K JOTOBOPHBIM 00sI-
3aTesbcTBaM, 1980 1.

Konpenuuss OOH o moroBopax IOJHOCTbIO MM 4Ya-
CTMYHO MOPCKOW MEXIyHapOJHOU MepeBO3KU TPy30B
2009 .

Cemelinblii konekc Poccuiickoii Deneparyn
CornanieHue 0 MeXIyHapOIHOM I'PYy30BOM COOOIIEHUN
1950

CornanieHue 0 MEXIyHApOIHOM TacCaXkKUPCKOM CO00-
meHuu 1950 .

CorainieHue o IMOOIIPEHUN 1 B3aUMHOM 3aIllUTe KaIT-
TAJIOBJIOXKEHU A

CornaneHue 00 U30eKaHUU TBOWHOTO HAJIOTO0O0IOXKE-
HUS

CoralnieHue Mo TOPrOBBIM acleKTaM IpaB MHTEIICK-
TyaJibHOI COOCTBEHHOCTH 1994 1.

YcraB XKele3HOMOPOKHOIO TpaHcmopra Poccuiickoi
Ddenepanym 2003 1.

Vka3 [pesunenra PO ot 28.02.2022 Ne 79 «O mpumene-
HUU CIIEIUAIbHBIX SKOHOMUYECKUX MEP B CBSI3U C He-
npyxectBeHHbIMU AeiicTBusiMu CILA n mpUMKHYBIIMX
K HUM HHOCTPaHHBIX TOCYIApCTB U MEXIYHapOIHbBIX
opraHu3anuin»

Vkas [pesunenta PO o1 01.03.2022 Neo 81 «O pomonHu-
TEJIbHBIX BPEMEHHBIX Mepax 9KOHOMMUYECKOTO XapaKTe-
pa o obecrieyeH1I0 (GPMHAHCOBOM cTaOMIBLHOCTH PD»
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Yias Ilpesudenma P® — VYxa3 [Npesunenta PO or (05.03.2022 Ne 95 «O BpemeH-

Ne 95 HOM TIOpsIIKEe MCITOJHEHUST 00s13aTeIbCTB Mepe HEKO-
TOPBIMU MHOCTPAHHBIMU KPEAUTOPAMU»

Yias Ilpesudenma P® — VYxa3 [Npesunenta PO ot 18.03.2022 Ne 126 «O momoJ-

No 126 HUTEIbHBIX BPEMEHHBIX MEPaX 9KOHOMMUYECKOIO XapaK-
Tepa 1Mo obecrneyeHuIo (puHaHCOBOM cTabmibHOCTH PdD
B cepe BaJIIOTHOIO PETYIMPOBAHUS>

Yias Ilpezudenma P® — VYxa3s [pesunenta PO or 25.04.2023 Ne 302 «O BpeMeH-

Ne 302 HOM YIIPaBJIeHUN HEKOTOPBIM UMYIIIECTBOM»
Yias Ilpesudenma P® — Yxa3 [pesunenta PO ot 30.06.2022 Ne 416 «O npume-
Ne 416 HEHUM CIeHMATbHBIX 9KOHOMUYECKHX MEP B TOTLIMBHO-

IHEPreTUYecKoi cdepe B CBSA3U C ACHCTBUSIMU HEAPY-
JKECTBEHHBIX TOCYIapCTB U MEXXIYHAPOIHBIX OpTaHM3a-

LMin»
Yias Ilpesudenma PO — VYxa3 [pesunenta PO or 05.08.2022 Ne 520 «O mpu-
Ne 520 MEHEHUHU CIelUraJIbHbIX 9KOHOMMYECKUX Mep B (u-

HaHCOBOI U TOTUIMBHO-9HEPTETUYECKON chepax B CBS-
31 C HEIPYXKECTBEHHBIMU EUCTBUSIMU HEKOTOPBIX MHO-
CTPaHHBIX TOCYIAPCTB ¥ MEKIYHAPOIHBIX OPTaHU3aALIAI»
Yias Ilpesudenma P® — VYxa3 [lpesunenra PO ot 08.09.2022 Ne 618 «O6 oco-

No 618 0OM MOpSIIKE OCYIIECTBJIEHUS] (MCIOJHEHUSI) OTAEb-
HBbIX BUJOB CHEJOK (orepauuii) Mexay HEKOTOPbIMU
JIMLAM >

Va3 Ilpesudenma P@ — VYkas Ipesunenra PO ot 08.11.2023 Ne 844 «O nomos-

No 844 HUTEJIbHBIX BDEMEHHBIX MepaX KOHOMUYECKOTO XapaK-
Tepa, CBA3aHHBIX C 00palIeHEeM NHOCTPAHHBIX LIEHHBIX
oymar»

Yias Ilpezudenma P® — VYxa3 [Npesunenta PO ot 23.05.2024 No 442 «O cnenu-

No 442 aJIbHOM TIOPSIIKE KOMIIEHCALIMU yliep0a, TPUYMHEHHO-

ro Poccuiickoit @eneparu u LleHTpasbHOMY GaHKY
P® B cBs13u ¢ HenpyKecTBeHHbIMU neiicTBusMu CIITA»

DIK — Dpannysckuit [paxkmaHCKHUi KOJeKe

D3 — @enepatbHBIN 3aKOH

DK3 — DenepanbHbIl KOHCTUTYLIMOHHBIN 3aKOH

I[UB-KOTHD — EnuHble npaBuia nepeBo3KU Maccaxxupon

ITHM-KOTHD — EnuHble npaBuia nepeBo3KU rpy30B

Inmp — 2KeHeBckasi KOHBEHLIUSI O JOTOBOpPE MEXXAYHapOIHOU
MePeBO3KK I'PY30B 10 Joporam 1956 .

PCT — JloroBop o maTeHTHOM Koomnepauuu 1970 .

BEPS — (Base Erosion and Profit Shifting) — Ilnan nelicTBuit

ODCP/G20 o 60prbde ¢ pa3MbIBaHNEM Hajoroodarae-
MOI 6a3bl U BbIBEAEHMEM IMPUOBLIM M3-TIOJ, HAJIOroo0-
JIOKEHUST

CRS — (Common Reporting Standard) — cTaHmnapT aBTomMaTuye-
cKoro ooMeHa (pruHaHCOBOI MH(pOpMalMei 1o HaJIoro-
BBIM JIeJlaM
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CRS MCAA

GDPR
Restatement
UCP-500

UcCP-600

URC-522

M2KMIT

PEMIT

C3 PD

CEMIT

CIIC «Iapanm»
CIIC «Koncyavmanm
1aroc»

Apbumpaxcnasn
npaxkmurxa MKAC
3a 1996—1997 ee.
Apbumpaxcnasn
npakmurxa MKAC
3a 1998 ..
Ilpakmuxa MKAC
3a 1999—2000 ee.

Ilpaxkmurxa MKAC
3a 2003 a.

Ilpakmuxa MKAC
3a 2004 ..

Ilpakmurxa MKAC
3a 2005 a.

MHorocTopoHHee corfaiieHne 00 aBTOMaTHIeCKOM 00-
MeHe (MHaHCOBOM MHbOpMaIMeil MeXTy KOMIETEHT-
HbIMM opraHamu 2014 .

Oo6mumit Pernmament EC o 3aiiuTe nepcoHaibHbIX JaHHBIX
CBop 3akoHOB 0 KoHDIMKTe 3aKkoHOB (CLIA)

(Uniform Custom and Practice for Documentary Credits) —
YHuduumupoBaHHbIE MpaBuUia U 0ObIYAU TSI JOKYMEH-
TapHbIX akkpeauTusoB (myosukauus MTIT Ne 500,
1993 1)

(Uniform Custom and Practice for Documentary Credits) —
YHupuipoBaHHbIe MpaBuia U o0blYau 151 JOKYMEH-
TapHbIX akkpeauTuBoB (rmybnukaums MTIT Ne 600,
2007 )

(Uniform Rules for Collections) — YHuduuupoBaHHbIE
rpaBwia 1o MHKacco (myomkamus MTIT Ne 522, 1995 1)

Hcmounuku onybauxosanus

MoOCKOBCKUIA XKypHaJI MEXIyHAPOIHOIO IpaBa
Poccuiickuii eXXeroqHrK MeKIyHapOIHOTO IpaBa
Cobpanue 3akoHoaaTenbctBa Poccniickoit deneparn
CoOBETCKUI €KerOTHUK MEXIYHApOIHOTO IpaBa
CnpaBoyHas npaBoBasi cuctema «lapaHr»

CnpaBouHas ripaBoBas cuctema «KoncynbranTllmoc»

Apbumpaxcras npakmuxa

ApbGuTtpaxHast mpaktika 3a 1996—1997 rr. / coct. M.I. Po-
3eHOepr. M.: Craryt, 1998.

ApOuTtpaxHas npaktuka MexayHapoaHOTO KoMMepue-
ckoro apoutpaxHoro cyaa ripu TIIIT PD 3a 1998 . /
coct. M.T. Po3en6epr. M.: Craryr, 1999.

IIpakTuka MexXayHapoOTHOTO KOMMEpPYECKOTro apOu-
tpaxxHoro cyna nipu TTITT P®D 3a 1999—2000 rr. / cocT.
M.T. Pozen6epr. M.: Cratyt, 2002.

TIpakTrka MexayHapoJHOTO KOMMEPUYECKOTo apOUTpaK-
Horo cyna ripu TIIIT P® 3a 2003 . / coct. M.I. Po3en-
oepr. M.: Craryr, 2004.

IIpakTrka MeXmyHapoTHOTO KOMMEPUECKOTO apOUTpaK-
Horo cyna ripu TTITT P® 3a 2004 . / coct. M.I. Po3zeH-
oepr. M.: Cratyr, 2005.

IIpakTrka MexayHapoJHOTO KOMMEPUYECKOTo apOUTpaK-
Horo cyna rpu TIIIT P® 3a 2005 . / coct. M.I. Posen-
6epr. M.: Cratyr, 2006.
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Ilpakxmuxa MKAC
3a 2006 a.

Ilpakmuxa MKAC
3a 2007—2008 2e.

Ilpakxmuxa MKAC
3a 2004—2016 ee.

ETrPROJ
KUK
MK
093
Ay
1In
CcI3
CBO
noxa
IPO
LLC

[TpaxTrka MexayHapoTHOTO KOMMEPUYECKOTo apOuTpak-
Horo cyna npu TIIIT P® 3a 2006 r. / coct. M.I. Po3sen-
6epr. M.: CraryrT, 2008.

IMpaktka MexXayHapoaHOro KOMMEpPYECKOro apou-
TpaxkHoro cyna mpu TIIIT P® 3a 2007—2008 . / cocT.
M.T. Pozenb6epr. M.: Cratyr, 2010.

Ipaxrrka MKAC mipu TTIIT P®: 2004—2016. K 85-etuio
MKAC / Hayu. pen. u coct. A.H. Kunbuos, A.1. Mypa-
HOB. M.: Acconianusi ucciienoBaTeseil MexXIyHapoI-
HOT'0 YaCTHOTO ¥ CpaBHUTEbHOTO TpaBa, 2017.

Ilpouue cokpawenus

EnuHblii rocy1apcTBEeHHBIN peecTp IOpUINIYECKUX JIULL
KOHTpPOJIpyeMast UTHOCTpaHHAast KOMIIaHUSI
MEXXIyHapoHasi KOMITaHUs

Ocobast 5KoOHOMHUYecKast 30Ha

MOCTOSIHHO JIEHCTBYIOIIIee apOUTPAXKHOE YUpeKaeHne
MepCoOHAIbHbIC TaHHbIC

CB00OOHAsI 5KOHOMUYECKAsI 30HA

CriennaibHast BOGHHasl OIepaLyst

LleHTp 00pabOTKM TaHHBIX

MepBUYHOE MTyOJIMYHOE pa3MelleHUe aKLIMii Ha Oupke
KOMIIaHUsI C OTPaHUYEHHOM OTBETCTBEHHOCTBIO
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Taaea 1

IlonaTue MEKIYHAPOAHOI0 YaCTHOIO IpaBa

§ 1. Ilonamue u npedmem mexncoyHapooH020 HACHIHO20 NPaAsa

B coBpeMeHHBIX YCIOBUSIX TPaXIaHCKO-TPABOBBIE, CEMENHBIE, TPY-
JIOBbIE OTHOILIEHUS] BBIXOAST 3a TMpeesibl TEPPUTOPUN OFHOTO Trocyaap-
ctBa. CyObeKTUBHBIE MpaBa YYaCTHUKOB, BOZHUKIIIME B OJHUX rocyaap-
CTBax, B MHTEPECaxX Pa3BUTHSI MEXIYHAPOTHOW TOPTOBIU U KyJIbTypPHOTO
oOMeHa JOJKHBI IPU3HABaThed B AIpyrux. PernamenTauueii aTux oTHoLue-
HUI 3aHUMAETCSI MeICcOYHapOOHOoe YaCmHoe npago — KOMILIEKC MPaBOBbIX
HOPM, PETryJIUPYIOIINX TPAKIAHCKHUE, TPYIOBbIC, CEMEHHBIE OTHOIICHUS,
MMEIOIIMe MEeXIyHAPOIHBIN XapakTep («OTHOILIEHUS, OCIOXXHEHHbBIC MHO-
CTpPaHHBIM 2JIEMEHTOM>»).

TepMUH «MexXIyHapOIHOE YaCTHOE ITpaBo» Mpeaioxui B 1834 1. ame-
pUKaHCKUi1 1opucT, uyieH BepxosHoro cyna CIIIA u mpodeccop lapsapa-
ckoit mkonsl TipaBa [xo3ed Cropu (J. Story) B pabore «KommeHnTapuu
0 KoH(puKTe 3aKkoHOB». B 40-x rr. XIX B. 3TOT TepMUH ObLT 3aMMCTBOBaH
HEMEIKUMU, 3aTeM (PaHIy3CKUMU, UTATbSIHCKUMU U IPYTUMU YYEHBI-
Mul. «Mexcoynapoorvim» NaHHas 00J1acTh MpaBa UMEHYETCS] TTOTOMY, YTO
OTHOIIIEHUSI, €10 PETYTUPYEMbIE, BBIXOST 3a TIPEEIbl IOPUCIUKIINYT Ofl-
HOTO rocynapctsa. « Yacmuuim» 3T0 IPaBO SIBSIETCS TOTOMY, UYTO OTHOIIIE-
HUST HOCSIT YaCTHOMPaBoBoi xapakrep. K yacTHOMy mpaBy 1Mo Tpaauiivuu
OTHOCAT IpaXIaHCKOE, ceMeliHOe U TpymnoBoe MpaBo. COOTBETCTBEHHO,
MEXIyHapOJIHOE YaCTHOE TIPAaBO PETYIUpPYET TpaXmaHCKUE, CeMeilHbIe,
TPYAOBbIE OTHONIIEHMSI C YYaCTMEM MHOCTPAHHBIX T'paxKlIaH U OpUaAnYe-
CKUX JIMII, @ UHOT/Ia MHOCTPAHHOTO rocyaapcTBa U MeXXIyHapOAHBIX Opra-
Huzauuit. [Ipyroe HazBaHWEe NAHHOW MUCHMIUIMHBI — <«KOJUTM3UOHHOE
TPaBO» WIKN «KOH(IMKTHOE TTPaBO», TOCKOJIbKY OCHOBOI JJaHHOTO TIpaBa
SIBJISIFOTCSI KOJUTM3MOHHBIE HOPMbI, @ OCHOBHOI METOJ PEeryJMpOBaHUS —
KOJUIMU3UOHHBIN.

M.W. bpyH ytBepxaai: «MexyHapoaHOe YaCTHOE MTPaBO HE €CThb MEXITY-
HapoAHOe MPaBO, HO U HE eCThb YacTHOe MpaBo». OHO eCThb «COBOKYIMHOCTb

"'Cm.: Paane JI. MexayHapooHOoe 4acTHOe TpaBo: mep. ¢ HeM. M., 1960.
C. 19. B Poccum TepMHH «MeXIyHApOIHOE YaCTHOE IMPaBO» BIIEPBbIC BBEJI B HAYY-
Hblii 060poT B 1865 1. H.I1. iBaHOB B cBoeii paboTe «OCHOBAHUST YACTHOM MEXITY-
HapOIHOM IOPUCIUKLIUN».
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MPaBUJI, OTIPEICISIIOINX, KOTOPBIM M3 IBYX WJIM HECKOJIBKUX Pa3HOMECTHBIX
3aKOHOB IOJIKEH OBITh [IPUMEHEH ... — COBOKYITHOCTb KOJJTU3MOHHBIX HOPM» .
M. Bosbd Takke oTMeudaeT, YTO «MeXIYHapOIHOE YaCTHOE MpaBO B HACTOS -
1ee BpeMsI SIBJIIeTCS He MEXIyHapOJIHBIM ITPaBOM, HO IMPaBOM HAIlMOHAJb-
HbIM (BHYTPEHHMM)», U 3TOT TEPMUH HMCIIOJb3YETCsI MOBCIONY, «IIOCKOJIBKY
HMKTO HE HallleJT IYYIIero Ha3BaHus. .. »°

B uwmciie mpouero MexayHapoaHOe 4YaCTHOE MpaBO MCCIAEAYET BOIPOChI
NPUMEHeHUs1 UHOCMPAHHO20 Npasa Ha TEPPUTOPUHN CTpaHbl. B cooTBeTCTBUU
C IOKTPUHOM CyBEpeHHUTETa KaxKA0€ roCydapCTBO CaMO YCTAaHABJIMBAET
«TIpaBUJIa UTPbI» IUIS1 CBOMX (pM3MYECKUX U ropuandeckux aull. Koraga mon
IOPUCAMKIIMIO TOCydapcTBa TMOIMagaeT MHOCTpaHHOE (hU3NYecKoe WU
IOPUINYECKOE JIMLIO, HALUMOHAIBHOE TOCYAAPCTBEHHOE DPETYJIMPOBAHUE
pacrnpocTpaHsieTcsl U Ha Takoe Jiulo. B cruily HOpM MeXIyHapOoaHOTO mpa-
Ba M B3aMMHOI BEXJIMBOCTHU IOCYAapCTBa HE MPeANPUHUMAIOT HEraTUB-
HBIX JEHCTBUI IT0 OTHOIIIEHUIO K MHOCTpaHIIaM. boJee Toro, rocymapcTsa
MPU3HAIOT 32 UTHOCTPAHHBIMU JIMLIAMHU OTIPEEJICHHBIE IPpaBa, BOZHUKILINE
Yy HUX Ha OCHOBAaHWM HOPM MpaBa Apyroro rocyaapctsa. [1pu aTom rocy-
JIApCTBO TPU3HACT JIMLIb YACMHble npaea, VJIA TpaBa, OCHOBAHHbIE Ha
HOpMax 4acTHOTO MpaBa: rpaxiaHCcKue, cemeiHble, TpynoBbie. [TpusHa-
HUE 32 UHOCTPAHHBIMU JIMLIAMU KX ITPaB, BO3HUKIIKNX HA OCHOBAHUY UHO-
CTPAHHOTO 3aKOHA, €CTb YACTHBINA Caydall JOIYLIEHUS ACHCTBUS HA TEeP-
PUTOPUU rOCyIapCTBa MHOCTPAHHBIX HOPM ITpaBa.

Tak, anrmiickuii aBrop JIx. Mopuc 3amaetcs Boripocom: «YTto sBisiercst
TMPUIUHON TSI CYILIECTBOBAHUST KOJUIM3MOHHBIX HOpM? [ToueMy Mbl TOJKHBI
OTXOIMTH OT IPUMEHEHUST HOPM Halllero COOCTBEHHOTO TIpaBa U IMIPUMEHSTh
HOPMBI IPYTOii TIpaBOBOIi cucTeMbl?» [1lo MHEHMIO aBTOpa, «TEOPETUIECKU
BO3MOXHO, YTO aHIJIUICKUE CYAbl OyAyT paccMaTpUBaTh Aejia TOJIbKO MEXIy
aHmIMIICKUMK JTuiaMu. OIHAKO 3TO OyIeT HecIpaBeTMBBIM He TOJBKO IT0
OTHOIIIEHWIO K WHOCTPAHIIAM, HO M TI0 OTHOIIEHUIO K aHTIMICKUM JIULIAM.
Tak, aHTIMYaHWH, 3aKTIOUMBILINN KOHTPAKT C IIOTJIaHALIEM, He OyIeT crnoco-
OCH NMPUHYIUTETHLHO MCIIOTHUTH €ro B AHTJIMU; a €CJIM MHOCTPaHHBIE CYIbI
TPUMYT 32 OCHOBY TOT K€ TPUHITUI, KOHTPAKT HE CMOXET ObITh MPUHYIN-
TeJbHO MCIIOJNIHEH B JI000# cTpaHe Mupa. BrogHe BO3MOXHO, YTO aHTIUN-
CKUe CyIbl OyIyT Bcerna MPUMEHSITh TOJIBKO aHTJIMicKoe TTpaBo. OmHaKO 3TO
OITATH Oy/IeT HECTIPABEUIMBBIM KaK IT0 OTHOIIEHUIO K MHOCTPAHIIAM, TaK U 110
OTHOILLIEHUIO K aHTJIMUCKUM JinliaM. Harpumep, eciu ABoe aHIIMYaH 3aKIi0-
qaioT 6pak Bo PpaHIIMU B COOTBETCTBUH C (DOPMATBLHOCTIMHU, TIPEIYCMO-

' Uwut. mo: bpyn M. H. MexnyHapoaHoe yacTHoe rpaBo. Jlekunu M.U. bpyHa,
yputaHHbie B 1908—1909 akan. roay // 30J10ToM GOHA pOCCUIICKOI HAYKU MEXKIY-
"aponHoro mipasa. T. [1. M.: Mexnynaponusie otHotenust, 2009. C. 108, 112, 338.

2 Hur. mo: Boavgh M. MexxayHapoaHOe YacTHOE MpaBo: mep. ¢ aHr1. M.: Tociop-
uznar, 1948. C. 25.
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TPEHHBIMU (DpaHITy3CKUM IPABOM, HO HE B COOTBETCTBUU C TPEOOBAHUSIMMU,
MPENIUCHIBACMBIMUA aHTJIMMCKUM TIPABOM, aHTJIMUCKUI CYI, TIPUMEHSISI aH-
IJIMICKOE NIPaBO B TAHHOM CJiydyae, JOJKeH ObUT Obl pPACCMATPUBATH CTOPOHBI
Kak JIMIL, HEe COCTOSILIMX B Opake, a UX AeTeil B KaYeCTBE HE3aKOHHOPOX/IEH-
HbIX. HakoHelr, 651710 ObI BIOJTHE BO3MOXKHBIM JIJIST aHTJTMHACKUX CYIOB XOTS U
OTKPBITH CBOM JIBEPY TSI MHOCTPAHIIEB M OBITh TOTOBBIMU JIJISI IIPUMEHEHMST
WHOCTPAHHOTO MpaBa B COOTBETCTBYIOIIMX CJIy4asiX, HO OTKAa3bIBaTh B MPU-
3HAHUM WM WUCTIOJHEHUM WHOCTPAHHBIX CyleOHbIX perieHuit. OIHAKO U B
3TOM CJTydae 3TO ObLJIO Obl HECTIPABEJTUBBIM KaK MO OTHOIIEHUIO K MHOCTPaH-
11aM, TaK ¥ B OTHOIICHWUW aHDIMICKMX Jinil. Hampumep, eciy pa3Bom ObLT
OJIyYeH B MHOCTPAHHOM TOCYIapCTBe, a MOC/Ie 3TOrO OJIHA U3 CTOPOH BHOBb
BCTynuiIa B Opak B AHIVIMU, TaKOE JIUIIO MOTJIO ObI OBITh OOBMHEHO B MHOTO-
opaunu. Yy eciiv aHIIMYaHUH MPEIbIBUI UCK K MHOCTPAHILYy B MHOCTPaH-
HOM TOCyIapcTBe 3a HapyllleHre KOHTPaKTa WIM MPUIMHEHNEe Bpeaa v Moy~
YIJI pellieHUe B CBOIO TMOJIb3Y, OH MOT Obl OOHAPYXHUTh, YTO OTBETYMK MEPEBE
CBOM aKTHBbI B AHIJINIO, ¥ ObUT Obl BBIHYX/IEH HAYMHATH MPOLIECC BHOBb TSI
3alUThl CBOMX TIPaB»'.

Ilpedmemom MexXayHaApOIHOTO YaCTHOTO IIpaBa SIBJISIIOTCS YAaCTHO-
MpaBOBbIE OTHOIIEHUSI MEXIyHApOIHOTO XapaKTepa WU OMHOUIeHUs C
UHOCMPAHHBIM Inemernmom. TIPUHATO BBIACISATh TPU BUIA UWHOCTPAHHOTO
9JIEMEHTA B COCTaBE OTHOIIEHUS, PETYJIUPYEMOTO HOPMaMU MEXTYHAPOI -
HOTO YacTHOTO TpaBa:

1) cyOBEKT OTHOIIICHUSI — MHOCTPaHHOE (PU3NUECKOE WIN IOpUINYe-
CKO€ JINIIO, a B OTACJbHBIX CIIydassX — MHOCTPAHHOE TOCYAapCTBO WIIM Me-
KIOyHapoaHasi opraHusauusi. Hampumep, 6pak, 3akitoueHHbIil B Poccuu
MEXIy TpaxIaHKoil Poccuu u MHOCTpaHIeM; JOTOBOP KYILTU-ITPOAAXKHU,
3aKJIIOYEHHBIN MeXIy MHOCTPAHHOW (PUPMOI U POCCUIICKON OpraHu3a-
e, U T. I.;

2) 00BEKT OTHOIICHUS — MMYIIIECTBO, HaXoasIeecs 3a pyoeskoM. Ha-
MPpUMEP, HACJIEICTBEHHOE UMYILIECTBO HAXOAUTCA 32 pyOEKOM, B TO BpEMs
Kak HacjenojaTeNlb U HacJeIHUKHY MPpoxXuBaoT B Poccuu;

3) ropuauyeckuil dhakT, UMEBIIMI MecTo 3a rpaHuueit. Hampumep,
MPUYMHEHWE Bpea POCCUCKOMY JIMILY UMEJIO MECTO 3a pyOexKoM Wiu 3a
pyOexxoM Oblla COBepIlieHa CeJIKa, OTKPBUIOCH HACTIEICTBO, OB 3aKITIO-
4yeH Opak, BBITOIHSUIACH paboTa U T. 11.2

C npunsitueM Konekca toprooro moperuiaBanust (KTM P®), a Takke
yacTu Tpetheil Ipaxmanckoro kogekca P® (I'K P®D) kareropust «mHO-
CTPaHHBI 3JIEMEHT» IpEeBpaTWIach W3 TEOPETUYECKOW B IPABOBYIO.

! ut. mo: Morris J. The Conflict of Laws. Fourth ed. (by D.VcClean). L.:
Sweet&Maxwell Ltd., 1993. P. 4.

2 FOpunnueckunii ¢akT He ynoMmsHyT B cT. 1186 'K PD. Dro ymyiieHue Boc-
nojHeHo B 11. 2 [Tocranosnenus [Tienyma BepxoBaoro Cyna P® «O nmpuMeHeHUn
HopMm MUII cynamu PD» ot 09.07.2019 Ne 24.
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B yactHocTH, cornacHo ct. 1186 'K P® «mipaBo, nomjexaliee puMeHe-
HUIO K TPaXKIaHCKO-TIPABOBbIM OTHOIICHUSIM C y4acTHEeM WHOCTPaHHBIX
rpaxk/iaH WJIK THOCTPAHHBIX I0PUINYECKUX JIUIL MO0 rpak1aHCKO-TIPaBO-
BBIM OTHOILICHUSIM, OCAONCHEHHbIM UHbIM UHOCIPAHHbIM 31eMEHIMOM, B TOM
YuCye B CIIydasix, Koraa oObeKT rpaxkIaHCKUX TIPaB HAXOMUTCS 3a TPaHU-
LIeid, OTIpeesisieTCsl Ha OCHOBAaHUM MeXIYHapOIHbIX 10roBopoB P®D, Ha-
crostirero Komekca, apyrnx 3aKkoHOB (11. 2 CcT. 3) 1 00bIuaeB, IPU3HABAEMBbIX
B P®». B ct. 414 KTM P® ckazano: «[IpaBo, momiexaiiee TpuMeHEeHUIO
K OTHOIIEHUSIM, BO3HUKAIOIIIMM U3 TOPrOBOTO MOPETLIABAHUSI C yYaCTUEM
WHOCTPAHHBIX TPaXJaH WM WHOCTPAHHBIX IOPUAMYECKUX JIUIL JIMOO
OCN0JICHEHHbIM UHOCMPAHHBIM 31eMEeHmMoM, B TOM YMCIIe €CIi OOBEKT Tpa-
JKIAHCKUX TpaB HAXOAUTCS 3a Tipenenamu PD, onpenensieTcss B COOTBET-
CTBUM C MEXAyHapomaHbIMU noroBopamMu P®, nactosimmuMm Komekcom,
JIPYTrUMU 3aKOHAMU 1 Mpu3HaBaeMbIMU B PD 0ObIYassMu TOProBOro Mope-
raBaHus». TakuM 00pa3oM, KaTeropusi «OTHOIIEHUSI, OCJIOXHEHHbIE
UHOCTPAHHBIM 3JIEMEHTOM» B YCJIIOBUSIX COBPEMEHHOM POCCUMCKOM MpaK-
TUKW HOCUT HOPMATUBHBIN XapaKTep, MTOCKOJIbKY 3aKperieHa B cT. 1186
'K P®, ct. 414 KTM PO.

Ipascdanckue, mpyodogole, cemelible OMHOULCHUSL C UHOCIPAHHBIM (Medcay-
HApOOHbIM) INEMEHMOM MOJICHO ONpedeaumsb KaK pazHo8UOHOCMb OMHOUIEeHULL,
DPe2yaupyemulx epaicoancKum, cemMelHsiM, mpy0o8biM 3aKOH00amenbCmeom,
a makice HopMami MexcOyHapooHo20 npasa, CMOPOHAMU 8 KOMOPbIX AGAION -
¢ UHOCMpaHHble huzuyeckue u opuduveckue Auya, UHOCMpanHvle 20cyoap-
cmea, medcoyHapoOoHble 0peanu3auuU, a MaKdice UHvle 2paicoanckue, cemeii-
Hble, mpy008bie OMHOULEHUS, DecYAUPOBAHUE KOMOPbIX C8A3AHO C 00paujeHueM
K UHOCMPAHHbIM NPABOGLIM CUCMEMAM.

YkazaHHOE oTpejie/ieHe OCHOBAHO Ha JIEJICHUU YaCTHBIX OTHOIIEHUI
Ha BHYTpeHHUE U BHelrHue. [lepBbie OCyIIeCTBISIIOTCSI B paMKaXxX IOpUc-
MUKW OIHOTO TOCYNapCTBa, PETyAUPYIOTCS UCKIIOUYNUTEIHHO €r0 BHY-
TPEHHMM (B HEKOTOPBIX CIydasiX MEXKIyHapOIHBIM) TIPABOM 1 HE CBSI3aHbI
C MHOCTPaHHBIMU TIpaBOTOpsiIKaMu. BTopble Tak win nHaYe CBSI3aHbI C
WHOCTPAaHHBIM WJIU MEXITyHAPOIHBIM ITPAaBOM B CUITY YUaCTHsI B HUX CyOb-
€KTOB I1PpaBa MHOCTPAHHBIX TOCYIAPCTB, HAXOXACHUSI UMYIIIECTBA Ha Tep-
PUTOPUYM MHOCTPAHHOTO TOCY/IaPCTBA, HATMYUS I0PUINIECKOTO (haKTa 3a
pyOeXxoM (MHOCTpPaHHBIN 2JIEMEHT), a TAKXKE yJacTHUsI B YaCTHOIIPABOBOM
OTHOIIIEHUU MEXIYHAPOIHBIX OPTaHU3ALINI (MEXITyHAPOIHBIN DJIEMEHT).
OcHOBHas YaCTh TaKOTO pPoja OTHOIICHUI TOMIITaaaeT MO/ ONpeaeieHIe
«OTHOILIEHUSI, PETYJINpyeMble TPAXTAHCKUM 3aKOHOAATEIbCTBOM» (CT. 2
'K P®), nockoysibKy OHU OCHOBBIBAIOTCSI HA PaBEHCTBE, aBTOHOMUH BOJIU
U MMYILECTBEHHO! CaMOCTOSITEIbHOCTH YYACTHUKOB U OCYIIIECTBIISIIOTCS
Ha Tepputopun PO,

Pa3zBepHyTyI0 XapakTepUCTUKY OTHOILLIEHU! C THOCTPAHHBIM 3JIEMEH-
toM nan JILA. JIyHu. 1o ero MHEHUIO, «<HAIMYUE MHOCTPAHHOTO 2JIEMEHTa
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B IrpaxkJaHCKO-IIPAaBOBOM OTHOILEHUM MOXET BBIPa3UTLCS JUOO B TOM,
YTO CYOBEKTOM TaKOTO OTHOIICHUS SIBJIICTCS MHOCTPAHHBIM IpakIaHNH
WJIA UHOCTPAHHOE I0PUANYECKOE JIUIIO; IUOO B TOM, YTO OOBEKTOM OTHO-
LLIEHUSI SIBJISIETCS BElllb, HAXOSIIAsICS 3a TPAHULICH ; TMOO0 B TOM, UTO IOpH-
nuyeckue hakThl, C KOTOPHIMU CBsI3aHbl BOSHUKHOBEHUE, U3MEHEHUE WU
npekpalleHre MpaBOOTHOLIEHUI, UMEIOT MECTO 3a rpaHulieii (Harmpumep,
JIOrOBOP WJIM MPAaBOHAPYLIEHKE COBEPILEHbI 3a TPAHULIEIA. .. )»'

Taxum o6pasom, JI.A. JIyH1| roBopusI 00 MHOCTPAHHOM BJIEMEHTE B Ipa-
KIAHCKOM npagoomuoutenuuy. Takoil TIOAXOA SIBJsIETCS] MpeobaanalonuM B
OTEYECTBEHHOW JOKTPUHE MEXAYHAPOTHOTO YacCTHOTO TpaBa, OMHAKO OH
He corjiacyeTcsl ¢ Teopuell rpaXkIaHCKOTo TpaBa, B COOTBETCTBUY C KOTOPOK
3JIEeMEHTaMU TTPABOOTHOIIEHUS BBICTYIIAIOT CYOBEKT, OOBEKT U colepkaHue
(T.e. ipaBa U 00SI3aHHOCTU y4acTHUKOB)?. FOpunnyeckue ke GakThl B JIUTE-
patype Mo rpaxxaaHCKOMY MpaBy MPUHSITO PACCMATPUBATh OTAEIBHO OT 3Jie-
MEHTOB MPaBOOTHOLIeHUS. HeKOTOpbIe aBTOPbI OTHOCST UX K YUCITY MPEAIo-
CBIJIOK Hapsiay ¢ MPaBOBBIMU HOPMAaMMU M MTPaBOCYOBEKTHOCTHIO®.

B oTeuecTBeHHOI JOKTpUHE MEXIYHAPOIHOIO YACTHOIO MpaBa pacnpo-
CTpaHEeHa TOYKa 3PEHMs, YTO MEXAYHApOJHOE YAaCTHOE MpPaBO PETYIUPYET
epaxcoanckue npasoomuouwernus*. IIpeacTaBiasieTcs1, 4T0 TOUHee ObLIO ObI TOBO-
pUTh 00 omHoUIeHUAX C UTHOCTPAHHBIM 2JIEMEHTOM, HO HE ITPAaBOOTHOLIEHUSIX:
TOCJIeAHUE TIPENICTABIISIOT CO00I yXe MOABEPTHYThIE MPABOBOMY PETYJIUPO-
BaHUIO OOIIeCTBEeHHBIE OTHOIIEHUS. ClieyeT COrfacuThesl C TOUKON 3pEeHMST
A.A. PybaHoBa, KOoTopblii, onupasich Ha pabotel C.®. KeueknsiHa, P.O. Xan-
uHOI 1 APYTUX TEOPETUKOB TIPaBa, MOABEPT KPUTHKE PACTIPOCTPAHEHHYIO B
MIOKTPUHE COBETCKOTO MEXKIyHAPOIHOTO YaCTHOTO MTpaBa KaTerOpUIO «ITPaBo-
OTHOIIIEHWE C WHOCTPAHHBIM 3JIEMEHTOM», TIOCKOJIbKY <«IIPaBOOTHOIIEHUE
MOHO TPaKTOBaTh KaK pe3yjbTaT yperyJupOBaHHOCTU OOLIECTBEHHOTO OT-
HOILLIEHUsI HOPMaMM MpaBa, HO He KaK OOBEKT periaMeHTAlUU TUX HOPM».
Paccyxnas o mpeaMeTre MeXIyHapoOIHOro YaCTHOTO MpaBa, aBTOp MPeArnoyr-
TaeT TOBOPUTh 00 «MMYILECTBEHHBIX OTHOLIEHUSIX, 00JIaAal0X NHOCTPaH-
HOI XapakTepucTtukoit». CripaBeyIMBO U apyroe 3amedyanue A.A. PybaHosa —
0 TOM, YTO CTPYKTypa NMPABOOTHOIIEHUS] HE MOXET BMECTUTb KaKue-Tudo
MHOCTPAaHHBIE DJIEMEHTHI: «...MHOCTPAHHbIE XapaKTePUCTUKU HE SIBISIOTCS
9JeMEHTAaMU MMYIIECTBEHHOTO OTHOIIEHUsSI, HE BXOISIT B €ro CTPYKTYpY,

' JIyny JI.A. Kypc MexXIyHapoaHOTo YacTHOro npaea: B 3 T. M.: Crnapk, 2002.
C.26-27.

2 CM.: Hoggpe O.C. T1IpaBOOTHOILIIEHUE IO COBETCKOMY IDaXKIaHCKOMY IIPaBY.
JI.: U3n-Bo JIT'Y, 1949. C. 43.

3 Cwm.: Toacmoii FO.K. K teopun npasoorHourenus. JI.: U3g-so JII'Y, 1959.
C. 3; Kpacasuuxos O.A. FOpuaudeckue ¢hakThl B COBETCKOM I'PaXXIaHCKOM IpaBe.
M., 1958. C. 58; Kopeuyxuii B.B. IpaxxgaHcKoe mpaBo U TpaxJaHCKKUeE ITPaBOOTHO-
menus B CCCP. M.: FOpun. nurt., 1984. C. 95.

4 CMm., HampuMep: MexayHapoIHOe 4acTHOE IpaBoO: y4eOHMK / OTB. pei.
I'K. Imurpuena. 3-e usn., nepepad. u gon. M.: [Ipocnekt, 2010. C. 10.
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a JIMIIb YKa3bIBAIOT HA BHEIIHUE CBSI3M C IPYTMMU OOIIECTBEHHBIMU OTHO-
IIeHUsIMI» . TaKUM 00pa3oM, «KOHIIETLMS “TpaskIaHCKOTO MTPaBOOTHOLLICHUST
C MHOCTPAHHBIM 3JIEMEHTOM”... Cepbe3HO Ae(OPMUPYET MOHSITUE MPABOOT-
HOILIEHUSI», TIOCKOJIbKY «€€ CTOPOHHUKHU MCXOIAT M3 PACIIMPEHHOIO IPei-
CTaBJICHMS O CTPYKTYpPE IMPABOOTHOIICHUSI» .

TTosToMy Hemb3st cormacuThest ¢ pepakiueit ¢t. 1186 'K P®D, B kotopoii
WIET peyb O MpaBe, MOoAIexKalleM MPUMEHEHUIO <K epaic0aHCKOo-npasosbim
OMHOWeHUAM C y9aCTUEM MHOCTPAHHBIX TPaXKIaH WIM MHOCTPAHHBIX IOpH-
IUYECKUX JIUII JIMOO TpakIaHCKO-TIPABOBBIM OTHOIICHMSIM, OCJIOXKHEHHBIM
WHBIM WHOCTPAHHBIM 3JIEMEHTOM...» JlaHHast GOopMYyIMpPOBKA PAaCXOIUTCS C
M3JI0XKEHHBIMM BbIIlIE OCHOBAMU TEOPHMU IpaBa M rpaxkaaHcKoro mpasa. Ha-
npotus, penakius ct. 414 KTM P® spusieTcss BepHOI, TTOCKOJIbKY B HEl
TOBOPUTCS O IIpaBe, MOMJIEXAIIEM IIPUMEHEHUIO K OMHOUICHUAM, BOSHUKAIO-
M W3 TOPTOBOTO MOpEIIaBaHUs C YYaCTUEeM MWHOCTPAHHBIX TPaKIaH WU
MHOCTPAHHBIX IOPUAMYECKUX JIMIL JTUOO OCIOKHEHHBIM MHOCTPAHHBIM 3Jie-
MEHTOM...»

XOTs1 MEXIyHapOIHOE YACTHOE MTPaBO B UBBECTHOM CMBbICJIE — MHTEP-
HallMOHaJIbHAsI HayKa, ero TTIOHMMaHUe B pa3IMuHbIX CTpaHaX HeoaMHa-
KoBo. CaMo Ha3BaHME 3TON TUCIIUTUIMHBI «MeXKIYHAPOIHOE YaCTHOE TIpa-
BO» YacTO BHOCUT MYyTaHWIIy B CO3HAaHHWE JIMI, HE3HAKOMBIX C 3TUM
MPEeAMETOM WJIM TOJBKO MPUCTYIMBIIMX K ero u3ydeHuro. Eciam roBoputhb
00 MCTOYHMKAX, TO MPaBO 3TO MO OOJbIlIei YacTh HaUMOHAJIbHOE (00JIb-
IIMHCTBO KOJUIM3MOHHBIX HOPM MMeeT HallMOHAJIbHOE MPOUCXOXIECHUE).
3neckb octaetcst ToJbko npountupoBaTh M.U. bpyHa: «Kak HeT enuHoro
BCEMUPHOTO TPAXXIAHCKOTO TPaBa, a CYIIECTBYIOT OTIEIbHBIC TpakIaH-
CKHeE TIPaBOIIOPSIIKH, TaK HET ¥ €MIMHOTO MEXIYHAPOIHOTO YaCTHOTO TIpa-
Ba. CKOJIBKO TEPPUTOPHI, CTOJBKO M CHUCTEM KOJIIM3MOHHBIX HOPM,
CTOJIBKO U “MeXIyHapOIHBIX YACTHBIX MpaB”; HEYKIIOXKECTh Ha3BaHMUSI
MpeaMeTa B 3TOM IMyHKTe OCOOEHHO sipKa, HO OT aKTa YHATU HeIb3s: Cy-
IIECTBYeT (hpaHIly3CKOE MEXIYHApOIHOe YaCTHOE MPpaBo, PYCCKOE U Jaxke
0CT3efCKOe MEKIYHAPOIHOE YaCTHOE MTPaBo»>.

Bo Bcex cTpaHax K MpeaMeTy 3TOW AMCIUIUIMHBI OTHOCST PElleHUE
KOJITU3MOHHBIX BOITPOCOB, TO €CTh BOITPOCOB O TOM, ITPaBO KaKOTO rocyaap-
CTBa TMOJICKUT TMIPUMEHEHUIO K OTHOLIEHUIO, OCJIOXKHEHHOMY MHOCTpPaH-
HBIM 3JIeMeHTOM. TakuM 00pa3oM, KOJUTM3MOHHOE ITPaBO — 3TO OCHOBHas,
rJlaBHAsl 9aCTh MEXKIyHApPOIHOTO YaCTHOTO MpaBa KOHKPETHOTO rocyaap-
cTBa. B wactHOCTH, aHTIMIICKAsT TOKTPUHA OTHOCUT K MEXIyHapOITHOMY
YACTHOMY IPaBy BOMPOCHI IOPUCAUKIIAU, TIPUMEHEHUS UHOCTPAHHOTO

' Cwm.: Pybanos A.A. Boripochl TeOpUU MPAaBOOTHOIIEHUST B MEXKIYHAPOIHOM
yactHoM TipaBe // XXVI cbezn KITCC u npo6iaeMbl rpaskaHCKOTO Y TPYIOBOTO
mpasa, rpaxknaHckoro mpoiecca. M., 1982. C. 87—88, 91; myiiecTBeHHbIE OTHO-
LIEHMsI B MEXAyHapoaHOM yacTHOM mpaBe // [IpaBoBenenue. 1982. Ne 6. C. 32.

2 bpyn M.H. BBeneHue B MeXayHapoaHoe yacTHoe npaso. Ir, 1915. C. 12.



imobook.ru

22 Thaea 1. Tlowamue mexncdynapodHoeo yacmHnoeo npasa

IIpaBa M NMpU3HAHUA U UCITIOJHECHUA MWHOCTPAHHLIX CYI[C6HBIX peLHeHI/Iﬁ.
AHaJOTMYHOI0 MOAX01a OpUACPAKUBAIOTCA aMCPUKAHCKUEC aBTOpI)Il.

Amnrnmiickuit aBrop JIxk. Mopuc otmeuaert: «KosnmusnonHoe ripaBo (Conflict
of Laws) — 9T0 4aCTh YaCTHOTO MpaBa roCy1apcTBa, KOTOpas peryjaupyeT OTHO-
LIEHUST ¢ UTHOCTPAHHBIM 3JIeMeHTOM. [lom “MHOCTpaHHBIM 3JIEMECHTOM” MME-
€TCs1 B BUJIY CBSI3b C KaKOW-11M00 CUCTEMOI MpaBa — MHOM, YeM aHIJIUCKOoe
npaBo. Takasi CBsI3b MOXET CYIIeCTBOBaTh, €CJIM, HAIIPUMep, KOHTPAKT ObLIT
3aKJIIOYEH WJIM UCTIOJHEH B 3apyOEKHOM TOCYIapCTBE, WM ITOTOMY, YTO TaM
OBLIT COBEPIIEH ACIUKT, MJIK TIOTOMY, YTO TaM HaXOAUTCSI COOCTBEHHOCTb, U
ITOTOMY, UTO CTOPOHBI HE SIBJITIOTCST aHIIMACKUMY JTnamMu». [lepen aHrinii-
CKHMM CydaMU BO3HHMKAIOT CJICAYIOIINE BOTIPOCHI: BO-TIEPBBIX, UMEET JIU aH-
IJIMMCKUIN CY FOPUCAMKIIMIO JI7IS1 pa3pellieHus KOHKpETHOro nena? Bo-BTopbix,
KaKoe TpaBo OH JOJKEH MPUMEHUTL? B-TpeThux, OyAeT JIu aHIIMIACKUINA CyI
MMpU3HaBaTh WIN UCIIOJHIThL MHOCTpaHHOE cyneOHoe pemenue? [1paBo Kax-
JIOTO COBPEMEHHOTO roCcyIapCcTBa COACPKUT HOPMbI, PEryJIUPYIOIINe yKa3aH-
HbIE BOIIPOCHI, UMEHYEeMbI€ KOJUTM3MOHHBIMUA HOPMaMU. AHTTTMIACKIE KOJUTH -
3MOHHBIC HOPMBI OTJIMYAIOTCS OT TeX, KOTOPBIC IPUHSITHI BO MHOTHUX CTpaHax
KOHTHMHEHTaJIbHOI EBpomnbl, B 0MTHOM BaXKHOM acmeKTe — B AHIJIMM BOITPOCHI
JOPUCIUKIIMY YacTO MPEBAIMPYIOT HaJ BOIpOcaMH BbIOOpa mpaBa. MHBIMU
CJI0OBaMHU, €CJIM BOMPOC O FOPUCIUKINU (aHTIIMHACKOTO WJIM WHOCTPAaHHOTO
cyla) pellaercs yIOBIETBOPUTEIbHO, TO BOMPOC O BBHIOOpPE MPUMEHUMOTO
rpaBa He BO3HUKAET.

I[ToMuMO cOOGCTBEHHO KOJUIM3MOHHOTO TIpaBa K IIPEIMETy MEXIyHa-
POIHOTO YaCTHOTO ITpaBa — HampuMep Bo @paHimy u1 MakeToHUN — OT-
HOCSAT TaKXKe BOIPOCHI MPUOOPETEHMSI M yTpaThl rpaxkaaHcTBa. B Poccun,
B IIPOTUBOIOJIOKHOCTD 3apyOeKHOIM TOKTPUHE®, B Kypce MEXIYHapOIHO-
IO YaCTHOTO MpaBa pacCMaTPUBAIOTCST BOIIPOCHI MaTepUaIbHO-IIPaBOBOTO
PeTyJIMPOBaHMSI YaCTHOITPABOBBIX OTHOIICHMI CpeACTBAMU MEXKIYHAPOI -
HBIX JOTOBOPOB (TaKMX KakK BeHcKast KOHBEHIISI O JOTOBOPAX MEXKIY-
HapOIHOM KyILIM-TIpoaaxku ToBapoB 1980 1., MexXmyHapoIHBIE TPAHCIIOPT-
HbIe KOHBEHIIM).

BaxxHO OTMETUTB U TO OOCTOSITEILCTBO, UTO B OTVIMYME OT MaTepUaIb-
HOTO TIpaBa MEXIYHapOTHOE YacTHOE MpaBo (eciiM paccMaTpUBaTh €ro
KakK TpaBO KOJUTM3MOHHOE) HEe pellaeT MmpodjieMy IO CYIIECTBY, a JUIIb
oIpeAeIsieT MpUMEHNMOe TIpaBo IJIsT pa3pelreHus crmopa. Kak ormedaer
K. JIuniureiiH, «<MexXayHapoJHOe YaCTHOE IIPaBo... HE UMeEeT MaTepUasib-
Horo conepxkaHus. OHO He MpeuiaraeT HeMeUIEHHOTO pellieHus MpooIie-

' CM.: Symeonides S., Perdue W., Mehren A. Conflict of Laws: American,
Comparative, International. Cases and Materials. 2nd ed. Thomson West Group,
2003. P. 1-3.

2 Cwm.: Morris J. Op. cit. P. 3.

3 CM., B yactHoCTH: Boavgh M. Ykas. cou. C. 22-23.
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MBI TI0 KOHKPETHOMY CIIOpY, a JEHCTBYET OMNOCPEIOBAHHO (KOCBEHHO).
OHO JUIIIb YKa3bIBaeT Ha MPAaBOBYIO CUCTEMY, HOPMBI KOTOPOI1 TTOIJIEKAT
MPUMEHEHUIO I paspellleHuss KOHKPETHOIO BOIpOca. DTO METOIMKA,
a He CHCTeMa MaTepMalibHbIX HOpM»!. B cilyyae eciii mpUMeHUMBIM IIpH-
3HAETCS MFHOCTPAHHOE MPAaBO, TO B Kypce MEXIYHAPOIHOIO YaCTHOTO ITpa-
Ba M3y4aroTCsl BOIIPOCHI YCTAHOBJICHUST COAEPKaHUSI COOTBETCTBYIOIIETO
WHOCTPaHHOTO MpaBa.

§ 2. Memoovt mexcoynapoonozo wacmmuozo npasa

PerynupoBaHue MexXmyHapOIHBIX YACTHOMPABOBBIX OTHOILIEHUI MO-
JKET OCYILECTBIISTLCS MTyTeM MPUMEHEHUS K TAKUM OTHOILEHUSIM €TUHO-
00pa3HBIX HOPM, CITELIMAJIBHO JJISI 3TOTO CO3JaHHBIX. DTO Tak Ha3bIBae-
MBI npaAmMoll, U MamepuarbHo-npasoeoil, metoa. MneanbHoil Oblia Obl
CUTYyallMsl, KOTJa ToCcyapcTBa co3faiu Obl o0le HOPMbI, IPUMEHUMBbIE
KO BCEM TpaxIaHCKO-IPABOBbIM, CEMEIHBIM, TPYIOBbIM OTHOILEHUSIM C
MHOCTPaHHBIM 3JIEMEHTOM, PETYIMPYIOIIMe BCE BO3HUKAIOIIME BOMPOCHI
(HampuMep, MyTeM MPUHSTUS MUPOBOTO WJIM €BPOIEHCKOTo TrpakaaH-
CKOTO KONeKCOB). OHAKO Ha CETOAHSIIIIHUN MOMEHT MUPOBOE COOOIIIe-
CTBO JIOCTAaTOYHO JAJICKO OT MPaKTUYECKOW peanu3allid TaKuX Waei’.
IIpouiecc co3maHus €AUHBIX MaTepUATbHBIX TPaBUJI OCYLIECTBISIETCS
JIMILb B OTAEJIbHBIX 00JaCTSIX MEXIYHAPOJHON TOPTOBIU (MEXIYHapOI -
Has KyIUISI-npojaxa, JU3UHT, (PaKTOPUHT, MepeBO3KU, OTYACTH PacUeThl),
B TO BpeMsl KaK MPaKTUYECKU 3aTPOHYTHI yHU(UKAIIMEN MaTepruaaibHO-
MPaBOBbIE HOPMBI B OOJIACTU BEILIHBIX, TPYAOBBIX, CEMEUHBbIX, HACEMI-
CTBEHHBIX OTHOIIeHU. KpoMe Toro, neiicTByiolme KOHBEHIIUU Peryu-
PYIOT 1aJIeKO He BCE BOIMPOCHI, TOITOMY y CyJla BO3HUKAET HEOOXOIUMOCTh
CyOCUIMAapHOTO MPUMEHEHHSI K COOTBETCTBYIOILIEMY OTHOILIEHUIO HALIMO-
HaJIbHOTO 3aKOHOMATEeJbCTBA. MHOXECTBO KOHBEHIIMI, OTKPBITBIX IS
MOAMUCAHUS, TAK U HE BCTYMAIOT B CWIY O MPUYMHE HEIOCTATOYHOIO
yrcia paTuUKAIUOHHBIX TPaMOT, & €CJIA U BCTYNAIOT B CUJTY, TO HACUM-
THIBAIOT HE3HAYNUTEIHHOE YMCIIO TOCYAPCTB-YIACTHUKOB.

! Lipstein K. Principles of the Conflict of Laws. National and International.
Martinus Nijhoff Publishers, The Hague, 1981. P. 2. ITo ctoBam JIx. Keremb, Mexmy-
HapoJHOE YacTHOE IMPaBO <«HALEJIEHO Ha TMOUCK JIYYLIEeTO #POCMPAHCHEEHHO2O
pElIeHUs... B TO BpeMsT KaK MaTepuaJibHOE TIPaBO HAlleJIEHO Ha TIOMCK JIyJIIero
mamepuanvroeo pemieHusi». Cm.: Kegel G. Paternal Home and Dream Home:
Traditional Conflict of Laws and the American Reforms // American Journal of
Comparative Law. 1979. P. 27.

2 CTOUT OTMETUTD, YTO B paMKax EBpOIEiiCKOro coio3a UaeT IpoLecc padoThl
Han npoekToM EBpomneiickoro IpaxknaHckoro komekca (moapobHee cM. § 4 . 11
HACT. yYeOHUKA).
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MarepuasbHO-TIPaBOBOI METO/I PETYJIMPOBAHMS TTPUMEHSIETCS TAKXKE
Ha Hal[MOHAJTBHOM YPOBHE IyTE€M MPUHSITUSI TOCyqapcTBaMU HOPMAaTUB-
HBIX aKTOB, CTICIIMATIBHO HAMIPABJICHHBIX HA PETYJIUPOBAHUE OTHOILLIEHWH C
WHOCTpPaHHBIM 37ieMeHTOM. Harpumep, B Poccun ipunsTer @3 «O6 nHo-
cTpaHHbIX MHBeCTULIMSAX B PD» 1999 1., @3 «O npaBoBOM MOJOXEHUU
MHOCTpaHHBIX rpaxaaH B P®» 2002 1. 1 HEKOTOPBIE APYTHE.

[MockonbKy 4aCTHOMIPABOBOE OTHOIIEHUE BBIXOAWUT 32 PAMKU IOpUC-
JIUKIIMY OJTHOTO TOCY/IapCTBa, BO3HUKAET CUTYyallusI, TP KOTOPOIi Ha ero
peryJvMpoBaHUe MPETEHAYIOT IBa U 00siee HAllMOHAIbHbBIX ITPaBOMOPSIAKA.
Takast cutyauyst UMEHYeTCsl KOJITU3UeH (OT J1aT. «CTOJIKHOBEHUE») pa3HO-
HAIMOHATbHBIX 3aKOHOB. PellieHre KoTM3MOHHOM TTPo0IeMbl COCTOUT B
BBIOOPE B KAYECTBE PETYIISITOPA KAKOTO-TMO0 HAITMOHATTLHOTO TIpaBa, uTo,
COOCTBEHHO, 1 COCTaBJISIET OCHOBHYIO 3aa4y MEXIYHapOAHOIO YaCTHOTO
npasa. MeToJ peryMpoBaHUsi OTHOLIEHUSI TOCPEICTBOM MTOUCKA MPUME-
HUMOTO K HEMY HAallMOHAJILHOTO TIpaBa (BbIOOpa HAIIMOHATBHOTO 3aKOHA)
UMEHYETCSI KOAAMUSUOHHBIM.

B Hayke, omHaKo, UMEIOTCSI BBICKAa3bIBAaHUSI JPYTOTo MOPsiIKa OTHOCUTENb-
HO TOTO, UMEET JIU MECTO B JAHHOM CJly4yae NeUCTBUTEIbHOE «CTOJIKHOBEHUE»
WHOCTPAHHBIX 3aKOHOB. Tak, M3BeCTHBII amepukaHckuii aBrop Jx. Ctopu
OTMeuaJl, YTO HaMEHOBaHME «KOJUIM3UOHHOE MpaBo» («conflict of laws») He
SIBJISIETCSI TIOJTHOCTBIO YIOBJIETBOPUTEIbHBIM. OH MIPUBOAUT B KaUe€CTBE MPU-
Mepa JIeJ10, B KOTOPOM aMEePUKAHCKUH CYJI TIPUXOIUT K BBIBOILY, UTO IIPUMEHU -
MBIM K CJIeJIKE JO0JKHO ObITh (paHIly3cKoe MpaBo, MOCKOJbKY CAeIKa Obuia
3akimoueHa Bo @paHiyu, 1 9To PpaHIry3cKoe MpaBo 0e3yCIOBHO OTIUIHO OT
npaBa CIIIA. «B Takoii cutyammu, Kak ata, — ruiet k. Ctopu, — 04eBUIHO,
YTO HE CYLLECTBYET HUKAKOU Koaau3uu 3akonog. CylieCcTBYET pa3inyne MexXIy
(b paHIly3CKMM MIPABOM U aMEPUKAHCKUM MTPABOM, U UMEETCS BOITPOC — KAKYIO
13 9TUX TIPABOBBIX CHICTEM ITPUMEHUTH B JaHHOM cirydae? OmHako caM 1o cebe
3TOT BOMPOC MPEIOoIaraeT, YTO TOJIbKO OJHO MPAaBO MOXET ObITh MPUMEHEHO
U [cIe10BaTeIbHO | He MOXET OBITh HUKaKOW KOJUTM3UW MEXKITy IIPaBOM, KOTO-
poe TIpUMeHsIeTCsT B JAHHOM JieJie, U TeM, KOTopoe He mpuMeHsieTcs. Borpoc
0 TOM, Kakasli U3 JABYX MPAaBOBbIX CUCTEM JOJKHA MPUMEHSITbCS, HE MOXET
OBITh ITO-HACTOSIIIIEMY Ha3BaH KOJITU3MEN 3aKOHOB» .

Wspaunbckuit npodeccop A. JIGBOHTUH TOBOPUT MO STOMY MOBOJY:
«DakTUYeCKd B JTaHHOM Cllyyae He CyIIeCTBYeT “Kojum3uu” (“Kosmmsus”,
OBITb MOXET, CYLIECTBYET B CO3HAHUU CY/IbU, TIEPE]l TEM KaK OH PELIUT, KaKoe
MpaBo MPUMEHATh, — HO TaKasl “KOJIu3us” WU, CKOpee, COMHEHUE CYIIe-
CTBYET Mepel IPUHSITUEM 8CK020 PELIEHUST) U BCE, YTO TpedyeTcsl OT cyna, —
9TO PEUIUTh, KAKOW U3 ABYX 3aKOHOB IMPUMEHSTb. |...] DTU BOMPOCHI MPaBUIb-
Hee ObLI0 OBl MYMEHOBATH HE “BOIIPOCAMM KOJITM3UIT 3aKOHOB™, a “BoIpocamMu

' Cwm.: Story J. Conflict of Laws. 8th ed. by Begelow, 1883. P. 38 (uur. mo:
Levontin A.V. Choice of Law and Conflict of Laws. Leyden: A.W. Sijthoff Inter-
national Publishing Company B.V., 1976. P. 1).



